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STATE GAME COMMISSION MEETING AND RULE MAKING NOTICE

The New Mexico State Game Commission (“Commission”) will be hosting a hybrid virtual meeting and rule
hearing on Friday, August 19, 2022 beginning at 9:00 a.m. at the University of New Mexico — Gallup Campus,
Room STC 200, 705 Gurley Ave., Gallup, New Mexico 87301. For instructions on how to attend this meeting either
in person or virtually, visit the Department’s website at http://www.wildlife.state.nm.us/commission/webcast/. The
purpose of this meeting is to hear and consider action as appropriate on the following: Repeal of the Landowner
Certification of Non-Navigable Water Rule 19.31.22. NMAC.

Synopsis for Landowner Certification of Non-Navigable Water Rule 19.31.22 NMAC:

The proposal is to permanently repeal the Landowner Certification of Non-Navigable Water Rule 19.31.22 NMAC.
On March 1, 2022, the New Mexico State Supreme Court issued a ruling from the bench that the Landowner
Certification of Non-navigable Water Rule 19.31.22 NMAC is unconstitutional. Later that same day, the State Game
Commission repealed the rule on an emergency basis in accordance with emergency rule provisions in 14-4-5.6
NMSA (1978). The Supreme Court also issued a Writ of Mandamus on March 2, 2022 wherein the State Game
Commission was ordered to cease further implementation of 19.31.22 NMAC and withdraw the regulations as void
and unconstitutional. The 180-day limit on an emergency rule will expire on August 28, 2022. Therefore, there is a
need to permanently repeal the rule in accordance with the Writ of Mandamus.

A full text of changes is available on the Department’s website at: www.wildlife.state.nm.us.

Interested persons may submit comments on the proposed changes to the Fisheries Rule at: DGF-Non-
NavigableRule@state.nm.us; or individuals may submit written comments to the physical address below. Comments
are due by 5:00 p.m. on August 2, 2022. The final proposed rule will be voted on by the Commission during a
hybrid virtual public meeting on August 19, 2022. Interested persons may also provide data, views or arguments,
orally or in writing, at the hybrid virtual public rule hearing to be held August 19, 2022.

Full copies of the text of the proposed new rule, technical information related to proposed rule changes, and the
agenda can be obtained from the Office of the Director, New Mexico Department of Game and Fish, 1 Wildlife
Way, Santa Fe, New Mexico, 87507, or from the Department’s website at
https://www.wildlife.state.nm.us/commission/proposals-under-consideration/. This agenda is subject to change up to
72 hours prior to the meeting. Please contact the Director’s Office at (505) 476-8000, or the Department’s website at
www.wildlife.state.nm.us for updated information.

If you are an individual with a disability who needs a reader, amplifier, qualified sign language interpreter, or any
other form of auxiliary aid or service to attend or participate in the hearing or meeting, please contact the
Department at (505) 476-8000 at least one week prior to the meeting or as soon as possible. Public documents,
including the agenda and minutes, can be provided in various accessible formats. Please contact the Department at
(505) 476-8000 if a summary or other type of accessible format is needed.

Legal authority for this rulemaking can be found in the General Powers and Duties of the State Game Commission
17-1-14, et seq. NMSA 1978; Commission’s Power to establish rules and regulations 17-1-26, et seq. NMSA 1978.
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TITLE 19 NATURAL RESOURCES AND WILDLIFE
CHAPTER 31 HUNTING AND FISHING
PART 22 LANDOWNER CERTIFICATION OF NON-NAVIGABLE WATER

[19.31.22 NMAUC, filed 1/2/2018 was repealed. Effective -—----- ]
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HISTORY OF 19.31.22 NMAC: [RESERVED]}
History of Repealed Material:

19.31.22 NMAC — Landowner Certification of Non-Navigable Water, Repealed due to New Mexico Supreme
Court Decision in Adobe Whitewater Club v. N.M. State Game Commission, S-1-SC-38195), effective ------ .

19.31.22 NMAC 4
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Proposed Repeal of the Landowner Certification of Non-Navigable Water Rule 19.31.22
NMAC

The Department proposes to permanently repeal the Landowner Certification of Non-Navigable
Water Rule 19.31.22 NMAC. On March 1, 2022, the New Mexico State Supreme Court issued a
ruling from the bench that the Landowner Certification of Non-navigable Water Rule 19.31.22
NMAC is unconstitutional. Later that same day, the State Game Commission repealed the rule
on an emergency basis in accordance with emergency rule provisions in 14-4-5.6 NMSA (1978).
The Supreme Court also issued a Writ of Mandamus on March 2, 2022 wherein the State Game
Commission was ordered to cease further implementation of 19.31.22 NMAC and withdraw the
regulations as void and unconstitutional. The 180-day limit on an emergency rule will expire on
August 28, 2022. Therefore, there is a need to permanently repeal the rule in accordance with
the Writ of Mandamus.
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Exhibit 5 Supreme Court of New Mexico
3/2/2022 4:36 PM

Office of the Clerk

It
1 IN THE SUPREME COURT OF THE STATE OF NEW MEXICO

2 March 02, 2022
3] NO. S-1-SC-38195

ADOBE WHITEWATER CLUB

OF NEW MEXICO, a non-profit
corporation, NEW MEXICO WILDLIFE
FEDERATION, a non-profit corporation,
and NEW MEXICO CHAPTER OF
BACKCOUNTRY HUNTERS & ANGLERS,
a non-profit organization,

S O 00 3 N L B~

11 Petitioners,
12| V.
13| STATE GAME COMMISSION,

14 Respondent,
15| and

16| CHAMA TROUTSTALKERS, LLC;
17| RIO DULCE RANCH;

18| Z&T CATTLE COMPANY, LLC;

19| RANCHO DEL OSO PARDO, INC.;

20| RIVER BEND RANCH;

21| CHAMA III, LLC; FENN FARM;

22| THREE RIVERS CATTLE LTD., CO.;
23| FLYING H. RANCH INC.;

24| SPUR LAKE CATTLE CO.;

25| BALLARD RANCH;

26| DWAYNE AND CRESSIE BROWN;
27| COTHAM RANCH;

28| WAPITI RIVER RANCH;

29| MULCOCK RANCH;

30| WILBANKS CATTLE CO.;

31| 130 RANCH; WCT RANCH;
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13
14

15
16
17
18
19
20
21

THE NEW MEXICO FARM AND
LIVESTOCK BUREAU; CHAMA

PEAK LAND ALLIANCE;

NEW MEXICO CATTLE GROWERS’
ASSOCIATION; NEW MEXICO COUNCIL
OF OUTFITTERS AND GUIDES;

AND UPPER PECOS WATERSHED
ASSOCIATION,

Intervenors-Respondents.
WRIT OF MANDAMUS

TO: New Mexico State Game Commission
P.O. Box 25112
Santa Fe, NM 87504

GREETINGS:

WHEREAS, a petition for writ of mandamus having been granted by this
Court on March 2, 2022, and the Court being sufficiently informed and good cause
appearing for the issuance of a writ of mandamus;

NOW, THEREFORE IT IS ORDERED that the New Mexico State Game
Commission shall cease from further implementation of the regulations set forth in
19.31.22 NMAC, and shall withdraw the regulations as void and unconstitutional.

IT IS SO ORDERED.

WITNESS, the Honorable Michael E. Vigil, Chief
Justice of the Supreme Court of the State of New
Mexico, and the seal of said Court this 2nd day of
March, 2022.

Jennifer L. Scdtt, Chief Clerk of the Supreme Court
of the State of New Mexico

[ CERTIFY AND ATTEST:
A true copy was served on all parties
or their counsel of record on date filed.
Jenwifert  Scott
Chief Clerk of the Supreme Court 2
of the State of New Mexico
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Attendee Report
Report Ger ######H#H#
Topic Webinar IC Actual Star Actual Dur # Registere # CancellecUnique Vie Total User: Max Conct Enable Reg

New Mexic876 4408 ¢ #itH#HH# 525 18 0 12 36 0 Yes
Host Details

Attended User Name Email Join Time Leave TimeTime in Setls Guest  Country/Region Name
Yes 15: Elk Rulitristanna.b ###H##H#E HisH#HE 521 No United States

Panelist Details

Attended User Name Email Join Time Leave TimeTime in Setls Guest  Country/Region Name
Yes State Gamiryan.darr@ #H#H##H# BHHHHHE 525 No United States

Yes Valerie Joe vjoe@nma Hit#HHH#HE HitHHEHE 15 Yes United States

Yes Valerie Joe vjoe@nma #H##HHH#HE HHHEHHIH 400 Yes United States

Yes Roberta Sa R.Salazar-+ #i#t#H#HE Hi##HHHH#E 19 Yes United States
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Yes Roberta Sa R.Salazar-+ #i#t#H#iHE Hi##HHHH#E 278 Yes United States

Attendee Details

Attended User Name First Name Last Name Email Address  City Country/RiZip/Postal State/Prov
No Tristanna Tristanna tristannabi 180 Glory | Glorieta  US 87535 NM
Yes Nmdgf test Nmdgf test Nmdgflanc 1 wildlife v Santa fe  US 87507 NM
Yes Kathy McK Kathy McKim kmckim@yf Box 2241 Bloomfield US 87413 NM
Yes Kathy McK Kathy McKim kmckim@pheasantsforever.org

Yes Kathy McK Kathy McKim kmckim@pheasantsforever.org

Yes Kathy McK Kathy McKim kmckim@pheasantsforever.org

No Hannah  Hannah  Grover hannah@n 1621 S. Gle Aztec us 87410 NM
Yes Tipton Wa; Tipton Wagner twagner@ 322 D St N Washingto US 20002 DC
Yes Tipton Wa; Tipton Wagner twagner@scifirstforhunters.org

Yes Tipton Wa; Tipton Wagner twagner@scifirstforhunters.org

Yes Kerrie Rorr Kerrie Romero kerriecoxrc51 Bogan F Stanley us 87056 NM
Yes Kerrie Rorr Kerrie Romero kerriecoxromero@gmail.com

Yes Kerrie Rorr Kerrie Romero kerriecoxromero@gmail.com

Yes Kerrie Rorr Kerrie Romero kerriecoxromero@gmail.com

Yes Kerrie Rorr Kerrie Romero kerriecoxromero@gmail.com

Yes Kerrie Rorr Kerrie Romero kerriecoxromero@gmail.com

Yes Kerrie Rorr Kerrie Romero kerriecoxromero@gmail.com

Yes Kerrie Rorr Kerrie Romero kerriecoxromero@gmail.com

Yes Lindsay Ba Lindsay  Barber lindsay.bar 7300 Pereg Albuquerq US 87113 NM
No James James Wright bcscabbert 707 Aztec us 87410 NM
Yes LAWRENCELAWRENCIO'TOOL  srrifo@msi 2306 DIET: ALBUQUEF US 87107-311NM
Yes Leif Rasmu Leif Rasmusser leif.rasmus 1 Wildlife \ Santa Fe  US 87507 NM
Yes Leif Rasmu Leif Rasmusser leif.rasmussen@state.nm.us

Yes Joseph RiviJoseph Rivera nmunit34n 5 East Jack Artesia us 88210 NM
No David David Archibeque¢darchi71@ 21-1 west - Lake arthu US 88211 NM
No Jose Jose Vega joeyvegad (4612 Tanz: Las Cruces US 88012 NM
Yes Taylor SaniTaylor Sanchez taylor@sie2201SBroTorC us 87901 NM
No Jose Jose Vega joeyvegad (4612 Tanz: Las Cruces US 88012 NM
Yes Robin Quir Robin Quintana robin.quintOne Wildli Santa Fe US 87507 NM

Yes Robin Quir Robin Quintana robin.quintana@state.nm.us
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Quintana robin.quintana@state.nm.us
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Emergency
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Are there any materials incorporated by reference?
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Please list attachments or Internet sites if applicable.
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Public domain
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Concise Explanatory Statement For
Rulemaking Adoption:
Findings required for rulemaking adoption:

Findings MUST include:

- Reasons for adopting rule, including any findings otherwise required by law of the agency, and a summary
of any independent analysis done by the agency;
- Reasons for any change between the published proposed rule and the final rule; and

- Reasons for not accepting substantive arguments made through public comment.

On March 1, 2022 the New Mexico Supreme Court issued an opinion that 19.31.22 NMAC is
unconstitutional. As such the New Mexico State Game Commission voted to repeal the entire rule
on an emergency basis that same day. The State Game Commission voted to permanently repeal
19.31.22 NMAC on August 19, 2022 as directed by the State Supreme Court.

-authority (If delegated, authority letter must be on file with ALD):

Name: Check if authority has been delegated

|Michae| B. Sloane

Title:

Director, New Mexico Department of Game and Fish
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On March 1, 2022 the New Mexico Supreme Court issued an opinion that 19.31.22 NMAC is unconstitutional. As
such, the New Mexico State Game Commission voted to repeal the entire rule on an emergency basis that same day.

The State Game Commission voted to permanently repeal 19.31.22 NMAC on August 19, 2022 as directed by the
State Supreme Court.
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